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Anyone can BE it... 


but can he STAY it? 


To name one of a 
corporation’s business 
employes as its stat- 
utory agent when the 
company is being quali- 
fied as a foreign cor- 
poration is pleasantly 
simple, so easy, and 
practically costless. So 
the corporation’s offi- 
cers think. 

But the lawyer knows 
—how well!—that then 
comes the old problem 
of Peter, Peter, Pump- 
kin-Eater—the keeping 
of the agent—keeping 
him in the state and 
keeping him at the reg- 
istered address. A stat- 
utory agent who is not 
at the spot his legal 


designation says he is, 
is no statutory agent 
at all—and a corpora- 
tion doing business in 
a state without a stat- 
utory agent is leaving 
all its doors and win- 
dows open to whatever 
corporate trouble may 
be flying about. 

The more careful the 
lawyer the more insist- 
ent he is that his clients 
have C T representa- 
tion wherever qualified 
—so his client will al- 
ways have a statutory 
agent in the state, and 
always have him at 
the legally designated 
address. 
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Having offices or representa- 
tives in every state and territory 
of the United States and in the 
District of Columbiaandinevery 
province of Canada, we: 


1—obtain for lawyers, from 
official sources, any official 
information the lawyer needs 
for incorporating or qualify- 
inga Client inany jurisdiction: 


2—under the lawyer's direc- 
tion, attend to all clerical 
details of incorporation or 
qualification as each different 
jurisdiction may require—fil- 
ing, recording, advertising, 
holding incorporators’ meet- 


15 Exchange Place 

Los Angeles. . . . 510S. Spring Strest 
Minneapolis. . . 409 Second Avenue S. 
120 Broadway 

Philadelphia. . . . 123 S. Broad Street 
Pittsburgh . 535 Smithfield Street 
Portland, Me... . 57 Exchange Street 
San Francisco . . 220 Montgomery Street 
Seattle 821 Second Avenue 
St. Louis 314 North Broadway 
Washington 1329 E St. N.W. 
Wilmington . . . . 100 West 10th Street 


Having completely equipped 
transfer departments at the New 
York, Jersey City and Wilming- 
ton offices we are able to serve 
at whichever office is preferred: 


1—as Transfer or Co-Transfer 
Agent, or Registrar, for the se- 
curities of corporations ; 


2—as Custodian of Securities, Es- 
crow Depositary 0 1 Depositary 
for Reorganization 'Commisteen, 
or Liquidating Agent for corpo- 
rations being dissolved. 


ing, ¢tc.; 


3—under the lawyer's direc- 
tion, furnish the statutory 
office or agent required for 
either domestic or foreign 
corporation in any jurisdic- 
tion: 


4—keep attorneys informed 
of all state taxes to be 4 
and reports to be filed 

client corporation in the 
state of incorporation and any 
states in which it may qualify 
as a foreign corporation. 
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Services covering new business laws and taxes, both 
Federal and State. 
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What Constitutes Doing Business 


Foreign Commerce 


Under the Federal Constitution, 
Congress is given power “to regu- 
late commerce with foreign Na- 
tions and among the several states.” * 


This provision has rarely been 
construed so far as it relates to 
the question of the necessity of the 
qualification of a foreign corpora- 
tion in a state in which its activi- 
ties are limited solely to the 
furtherance of foreign commerce. 

In a Texas decision, a foreign 
steamship company carrying mer- 
chandise from Texas ports to for- 
eign ports was held not required 
to obtain a Texas permit to con- 
duct such business, as it was for- 
eign commerce and beyond control 
or regulation bv the state.? 

In a recent Pennsylvania case, 
the Supreme Court of that state 
ruled that a foreign corporation, 
engaged exclusively in foreign 
commerce, was not obliged to reg- 
ister to do business as a foreign 


1 Article 1, Section 8. 


corporation in order to obtain 
benefits or privileges under the 
Pennsylvania Workmen’s Com- 
pensation Act.’ 

There are several decisions in 
which foreign corporations en- 
gaged in foreign commerce have 
been regarded as not subject to 
the payment of either state or 
local taxes.* 

Due to the dearth of decisions 
relating to foreign commerce and 
the necessity of qualification and 
because there are countless cases 
on the subject of interstate com- 
merce and the necessity of qualifi- 
cation, the rules laid down by the 
courts in such cases involving in- 
terstate commerce, are not infre- 
quently given weight by counsel 
in resolving a question involving 
foreign commerce and the neces- 
sity of qualification by the corpo- 
ration conducting that type of 
business.® 


2 W. B. Clarkson Co. v. Gans S. S. Line, (1916) 187 S. W. 1106. 


® United Fruit Co. v. Department of Labor and Industry, (1942) 25 
A. 2d 171. (The Corporation Journal, June, 1942, page 207.) 


* Anglo-Chilean Nitrate Sales Corporation v. State of Alabama, 


(1933) (Alabama franchise tax—qualified company) 288 U. S. 218, 
53 S. Ct. 373; Texas Transport & Terminal Company, Inc. v. City of 
New Orleans, (1924) (city license tax) 264 U.S. 150; Gdynia American 
Line, Inc. v. Taylor et al., (1937) (city gross receipts tax) 293 N. Y. S. 
613, (The Corporation Journal, May, 1937, page 400) ; Crew Levick Co. 
v. Pennsylvania, (1917) (county mercantile license tax) 245 U. S. 292. 

5In a recent California decision a foreign corporation was held 
empowered to maintain suit where engaged solely in interstate and 
foreign commerce. (Dant & Russell, Inc. v. Board of Supervisors of 
Los Angeles County et al., 128 P. 2d 389; The Corporation Journal, 
November, 1942, page 251.) 
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Domestic Corporations 


Alaska. 


In suit by stockholder to recover statutory penalty for failure to 
file annual report from one of the two officers required to file the 
report, court rules that notice to officer not being sued is not a requi- 
site to maintenance of action against the other. Under Sec. 923, Com- 
piled Laws, 1933, as amended, Alaska corporations are required to file 
an annual report within sixty days from January 1 with the Auditor 
of the Territory and with the Clerk of the District Court in each 
Division wherein business of the corporation is conducted. The 
report is to be verified by “the president and the treasurer” and a 
copy is to be kept at the main office of the company for inspection 
of the stockholders. It is also provided that if the president and 
the treasurer refuse or neglect to file such a report after a ten day 
written request of a creditor or shareholder to do so, either or both 
of such officers shall be under a penalty of $50 for every day “he or 
they shall so neglect or refuse.” Plaintiff was a stockholder of an 
Alaska company which had failed to file such a report. Defendant 
was the secretary and treasurer, from whom recovery of the penalty 
was sought. The United States Circuit Court of Appeals, Ninth 
Circuit, ruled that “service of the required notice upon the presi- 
dent of the corporation is not a requisite to the maintenance of the 
action against the treasurer.” The court interpreted the statute as 
imposing a duty which is “several as well as joint.” Cole v. George, 
132 F.2d 502. Harold H. Bates of Sitka, Alaska, and Charles Bagby 
of San Francisco, Cal., for appellant. Howard D. Stabler of Juneau, 
Alaska, and E. Coke Hill of San Francisco, Cal., for appellee. 


Colorado. 


Restriction upon transfer of shares disregarded where there was 
no compliance with statute requiring that restrictions appear in the 
certificate of incorporation and on certificate of stock. Becker, the 
defendant in error, had, in the lower court, been successful in obtain- 
ing a peremptory writ of mandamus requiring plaintiffs in error to 
transfer on the books of the Age Publishing Company one share of 
the stock of that corporation which he had purchased from one 
P. A. Spicard and to issue to him a certificate therefor. The corpo- 
ration sought reversal on a writ of error. It appeared that the board 
of directors had adopted a resolution authorizing the sale of certain 
shares of the company, of which the share in question was one, 
specifically providing, however, that the shares “should not be sold 
to the general public and that only persons who were members in 
good standing of the National Annuity League, Inc., of Colorado, a 
non-profit. corporation, could become the purchasers of any of said 
stock.” Becker was not a member of the League and it was alleged 
by the company that he had “full personal knowledge of the restric- 
tion” at the time he purchased the certificate. The Supreme Court 
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of Colorado affirmed the judgment in favor of Becker. The court 
noted that it was conceded that the corporation had failed to comply 
with sections of the Colorado Law (Secs. 6-4(c) and 100 of Ch. 41, 
35 C. S. A.) requiring restrictions, etc. with regard to any class of 
stock to be set forth in the certificate of incorporation. It was on 
this ground, upon which the lower court had also based its decision, 
that the Supreme Court affirmed the judgment. Age Publishing Co. 
et al. v. Becker, 134 P. 2d 205. Commerce Clearing House Court 
Decisions Requisition No. 296447. O. Otto Moore, of Denver, for 
plaintiffs in error. Edward R. Moylan, John L. Zanoni and Hugh 
M. Woods, Jr., of Denver, for defendant in error. 


New York. 


Petition of directors, who had been successful in defending action 
against them, to recover expenses under Sec. 61-a, Gen. Corp. Law, 
from their corporation for such defense, dismissed, where statute 
became effective after entry of “final judgment” in trial court and 
before entry of judgments in appellate courts. Sec. 6l-a, General 
Corporation Law, which was inserted by Ch. 350, Laws 1941, pro- 
vides, among other things, that the reasonable expenses incurred 
by directors in the successful defense of suits against them by their 
corporation, its receiver, trustee, stockholders, creditors, officers or 
directors “shall be assessed upon the corporation” and “awarded as 
special costs of the action” and be “recoverable in the same manner 
as statutory taxable costs.” In Application of Bailey et al.,37 N. Y.S. 
2d 275, (The Corporation Journal, January, 1943, page 298), the 
New York Supreme Court, Special Term, New York County, denied 
a motion to dismiss the petition of successful directors in a pro- 
ceeding to recover their expenses from their corporation for such 
defense, under circumstances where Sec. 6l-a became effective after 
entry of judgment in the trial court and before entry of judgment 
in the appellate courts, to which the original action had been taken. 
The court noted that the act inserting this section provided it was 
to apply to all actions “as may be pending and in which no final 
judgment has been made or entered at the time this act takes effect.” 
It interpreted “final judgment” in the law as relating to the judg- 
ment of the court of last resort. Upon appeal, the Supreme Court, 
Appellate Division, First Department, has reversed the lower court, 
placing a different interpretation upon the phrase “final judgment,” 
observing: “The expression ‘final judgment’ has a well-defined 
meaning in the Civil Practice Act. It designates that judgment of 
the court of original jurisdiction by which the rights of the parties 
are adjudicated and determined. The finality of the judgment so 
entered is not affected by the pendency of an appeal.” “We are 
convinced,” was the conclusion of the court, “that both in reason 
and authority it cannot be said that there was no final judgment 
in the original action on the effective date of the statute.” Application 
of Bailey et al., New York Supreme Court, Appellate Division, First 
Department, April 9, 1943. Commerce Clearing House Court Deci- 
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sions Requisition No. 300861. Arthur Garfield Hays, of counsel 
(John Schulman and Morris Shilensky, on the brief; Hays, St. John 
Abramson & Schulman, attorneys) for appellant. Spencer Pinkham 
(Henry F. Holthusen, on the brief; Holthusen & Pinkham, attorneys) 
for respondents Frank Bailey et al. David Paine, of counsel, (George 
Koegler and Francis D. Kalosky, on the brief; Kellogg, Emery & 
Inness-Brown, attorneys) for respondent Title Guarantee & Trust 
Company. 

Stockholder, indicating derivative action on behalf of company 
subsequently in bankruptcy, ruled entitled to joint control of action 
with trustee in bankruptcy. Petitioner, the holder of a one-third 
stock interest in the debtor corporation instituted a derivative stock- 
holders’ action in the New York Supreme Court some time before 
the bankruptcy intervened. An interlocutory judgment was entered 
in favor of the petitioner and accounting proceedings were com- 
menced before the referee appointed therein. In this proceeding, 
the petitioner sought a review of the referee’s order substituting the 
trustee in bankruptcy as sole plaintiff in her place. The petitioner 
claimed that the order under review was erroneous in that the motion 
for substitution should have been made in the State Court, rather 
than in the Federal District Court, and that the purpose of the substi- 
tution was to enable the defendants in the State Court action to 
get control and dispose of it to the detriment of the petitioner. The 
United States District Court, Southern District, New York, observed: 
“It is obvious that the petitioner has a distinct interest in the action. 
Johnson v. Ingersoll, 7 Cir., 63 F. 2d 86, 87. She has borne the 
expense and chance of failure and has been successful. She alleges, 
with some showing of truth, that if the control of litigation passes 
entirely out of her hands, there will be a disposition of it to her detri- 
ment. While, normally, the obligation sued upon in the State Court 
action is enforceable directly by the corporation or through an action 
such as has been begun, where bankruptcy intervenes, it is enforce- 
able by the trustee, ‘For that standard of fiduciary obligation is 
designed for the protection of the entire community of interests 
in the corporation—creditors as well as stockholders.’ Pepper v. 
Litton, 3C8 U. S. 295-307, 60 S. Ct. 238, 245, 84 L. Ed. 281. The 
trustee may properly be made a party plaintiff. Muller v. Pero, 135 
Misc. 424, 237 N. Y. S. 591. In view of what has been said, I feel 
that the plaintiff, who has so far been successful in the action, should 
not be completely ousted. The referee’s order, therefore, will be 
modified so that the trustee may become a party plaintiff with the 
petitioner, with joint control of the further conduct of the action.” 
In re Klein’s Outlet, Inc., 48 F. Supp. 416. Irving J. Tell, of New 
York City, for debtor. Morris Okoshken of Jamaica (Arthur Morris 
of Jamaica and Abraham Lillienthal of New York City, of counsel), 
for Rose Klein. Benjamin F. Steinberg of New York City, and 
Louis P. Rosenberg of Brooklyn, for trustee. 


Right’of stockholder to distribution of surplus upon a reduction of 
capital, held a vested right, where law in force when stock was issued 
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made such a distribution mandatory. “On January 31, 1940, by pro- 
ceedings duly taken the capital of defendant corporation was reduced 
from $300,000 to $100,000. When the reduction was effected there 
was no impairment in the original capital, the assets being of an 
actual value in excess of $300,000 over and above the liabilities, exclu- 
sive of the liability on the capital stock.” Plaintiff stockholder con- 
tended that the capital surplus of $200,000 created upon the reduction 
in capital could not be retained by defendant corporation as a surplus 
or for any other purpose and that, together with interest, it was 
required to be distributed by the directors to the stockholders of 
record on January 31, 1940; “that these stockholders had a vested 
right to such a distribution, which right could not be altered or 
impaired by statute passed since the corporation originally issued its 
stock.” The total authorized shares, before and after the reduction, 
was 100,000, all common stock without par value. The New York 
Supreme Court, Appellate Division, First Department, ruled that “at 
the time defendant corporation was organized and issued its stock, 
the shareholders had a vested right to have divided among them, in 
proportion to the number of their shares, any excess of the actual 
capital on hand over the reduced amount of the nominal capital 
(Morawetz on Private Corporations, 2nd Ed., § 443) ; that such excess 
belongs to those who were stockholders of record on the date of the 
capital reduction and that their respective interests in that fund were 
not assigned by subsequent sales of their stock.” The court noted 
that under the law existing at the time the defendant issued its stock, 
distribution of the capital surplus was mandatory. An amendment 
of subd. 15 of Sec. 36, Stock Corporation Law, by Chapter 334, Laws 
of 1939, gave to the stockholders and directors the discretion of deter- 
mining whether the capital surplus should be retained by the cor- 
poration or returned to the stockholders. “We hold,” said the court, 
“that the amendment to the statute adopted in 1939 could not impair 
the fixed and vested right of the stockholders of the defendant com- 
pany to have returned to them their respective shares of the capital 
surplus of the corporation as of the date of the reduction. A stock- 
holder’s right to a pro rata distribution of the capital set free by the 
reduction of the amount of capital is a vested one beyond the reach 
of the legislature.” The court ruled that the plaintiff was not entitled 
to the payment of interest or counsel fees. Jay Ronald Co., Inc. v. 
Marsha: Mortgage Corp. et al.,40 N. Y.S. 2d 391. Commerce Clearing 
House Court Decisions Requisition No. 298348. Harold L. Rosenstein, 
of New York City, for plaintiff. Telsey & Young (Samuel A. Telsey, 
of counsel), of New York City, for defendants. 


Foreign Corporations 


Minnesota. 


Foreign corporation, having office and agent in Minnesota, ruled 
barred from maintaining action on a guaranty agreement arising out 
of local activities in the state. Plaintiff New York corporation sued 
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to recover from defendant on the latter’s written guaranty of plain- 
tiff’s account with a Minnesota company which defendant had organ- 
ized. Defendant admitted the execution of the guaranty agreement 
but denied that plaintiff was authorized to maintain its action in 
Minnesota, for the reason that, although engaged in local business 
within the state, plaintiff had not obtained the certificate of authority 
required by Minn. St. 1941, Sec. 303.20. The Minnesota Supreme 
Court affirmed a judgment sustaining defendant’s contentions upon 
facts shown as follows: Plaintiff had been licensed to do business 
in the state but had withdrawn in 1933. At the time of the commence- 
ment of the action and for five years prior thereto, it had maintained 
offices in Minnesota, in charge of an agent employed on a commission 
basis, all charges for rent, telephone and wages for a stenographer 
being paid by plaintiff. Samples of its merchandise were kept in the 
Minneapolis office and deliveries were sometimes made therefrom. 
Its agent continually solicited business for the company, handled 
claims and made adjustments of complaints. A substantial business 
was conducted as a result of such activities. Shipments were made 
to the company, whose account defendant guaranteed, by shipping 
from New York to that company in Minnesota. Additional mer- 
chandise, comprised of material which had been returned from other 
customers, was sold and delivered to that company from plaintiff’s 
Minneapolis office. Plaintiff contended the transaction was limited 
strictly to interstate commerce and hence the action could be main- 
tained. The State Supreme Court, taking into consideration all the 
circumstances surrounding the transaction between the parties, and 
emphasizing that nowhere was it specified that the merchandise 
involved was to be shipped from outside the state and that, in fact, 
it later developed that a portion of the merchandise came from plain- 
tiff’s Minneapolis office, concluded that the transaction was primarily 
an intrastate matter, and hence it was essential, before plaintiff could 
maintain the action, that it be qualified as a foreign corporation. 
Cohn-Hall-Marx Co. v. Feinberg,* Minnesota Supreme Court, April 
2, 1943. Commerce Clearing House Court Decisions Requisition 
No. 299927. O’Brien & Kronebusch of Minneapolis, for appellants. 
Gainsley, Gould & Levitt of Minneapolis, for respondents. 


* The full text of this opinion is printed in The Corporation Tax Service, 


Minnesota, page 219. 


Taxation 


California. 


Lumber from Philippine Islands, held in state awaiting orders, 
ruled subject to property taxes. Petitioner corporation sought the 
cancellation of property tax assessments in 1938 and 1939 upon lumber 
shipped from the Philippine Islands to Long Beach, California, and 
stored thefe in the yard of a warehouse. Pieces were sold from 
time to time on orders received at petitioner’s office in Portland, 
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Oregon, and were delivered by the warehousemen to carriers for 
shipment to their destination outside of California. Petitioner con- 
tended that the taxes were invalid on the ground that they were 
imposed upon imports, referring to the provision of the Federal Con- 
stitution that “No state shall, without the consent of the Congress, 
lay any impost or duty on exports or imports.” The California 
Supreme Court, in affirming a judgment adverse to the petitioner, 
remarked that the word “imports” as so used refers exclusively to 
goods shipped from a foreign country and that “it has long been 
settled that the Philippine Islands are not a foreign country but an 
unincorporated territory of the United States.” The court concluded 
that “since the lumber had come to rest in this state and was held 
here at petitioner’s pleasure or for shipment elsewhere as petitioner’s 
interest dictated, it was a part of the general mass of property in the 
state and therefore subject to taxation.” Dant & Russell, Inc. v. 
Board of Supervisors of the County of Los Angeles et al., 133 P. 2d 817. 
Commerce Clearing House Court Decisions Requisition No. 297029. 
Henry C. Rohr and Stanton & Stanton, of Los Angeles, for appellant. 
J. H. O’Connor, County Counsel, and Gordon Boller, Deputy Co. 
Counsel, of Los Angeles, for respondents. Earl Warren, Atty. Gen- 
eral, and Adrian A. Kragen, Deputy Atty. General, as amicus curiae 
on behalf of respondents. 


* The full text of this opinion is printed in The Corporation Tax Service, 
California, page 3180. 


Indiana. 


State Supreme Court rules upon application of Gross Income Tax 
to several types of transactions. In a recent case, the Supreme Court 
of Indiana had occasion to consider whether the gross income tax 
applied to the following types of transactions: “Class A: Sales by 
branches located outside Indiana to dealers and users located in 
Indiana. These sales were made on orders solicited in Indiana by 
representatives of out-of-state branches, or upon mail orders sent 
from Indiana to out-of-state branches. The orders were accepted ‘by 
the outside state branch offices and the purchase money paid to them. 
Without directions from the purchasers, the goods were shipped to 
them in Indiana from branches, warehouses, or factories located out- 
side Indiana. Class C: Sales by branches located outside Indiana to 
dealers and users residing in Indiana. The orders were solicited in 
Indiana and the customers took delivery to themselves at the factories 
in Indiana to save time and expense of shipping. Class D: Sales by 
branches located in Indiana to dealers and users residing outside of 
Indiana, in which the customers came to Indiana and accepted 
delivery to themselves in this state. Class E: Sales by branches 
located in Indiana to dealers and users residing in Indiana, in which 
the goods were shipped from points outside Indiana to customers in 
Indiana, pursuant to contracts so providing.” The court held that 
classes C, D and E were subject to the tax, basing its conclusion on 
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the fact that none of these classes presented a possibility of double 
taxation, since no other state could impose such a burden under the 
ruling in J. D. Adams Mfg. Co. v. Storen, 304 U. S. 307, (The Cor- 
poration Journal, October, 1938, page 232), to the effect that gross 
income derived from interstate and foreign commerce was not subject 
to taxation under this gross income tax law. As to Class A, this type 
of transaction was regarded as not taxable because the court felt it 
could not be said that income so received was “derived from sources 
within the state of Indiana.” Department of Treasury of Indiana et al. 
v. International Harvester Co. et al.,* 47 N. E. 2d 150. George N. 
Beamer, Attorney General, David I. Day, Jr., Deputy Attorney Gen- 
eral, and Byron B. Emswiller of Indianapolis, for appellants. Edward 
R. Lewis, Warrack Wallace, Paul N. Rowe, and Baker, Daniels, 
Wallace & Seagle of Indianapolis, for appellees. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Indiana, page 1436. 




















Oklahoma. 


License tax of foreign corporation, licensed only in Oklahoma, held 
properly measured by assets in state which included stock of sub- 
sidiary, accounts receivable and other intangibles owned. Ina recent 
decision, the Supreme Court of Oklahoma has held that, where a 
licensed foreign corporation had its principal office in the state and 
transacted substantially all of its business there, not being licensed 
as a foreign corporation in any other state, the Oklahoma Tax Com- 
mission properly considered as intangibles of the company assignable 
to Oklahoma, for the purposes of fixing the corporation’s license tax, 
stock owned in a wholly owned Oklahoma subsidiary, active in Okla- 
homa and several other states, and other intangibles such as accounts 
receivable, inter-company receivables, cash, the cash surrender value 
of life insurance policies, and prepaid expense. Sunray Oil Corpora- 
tion v. Oklahoma Tax Commission,* 134 P. 2d 995. Edward Howell, 
Paul E. Taliaferro and Forney Hutchinson of Tulsa, for plaintiff in 
error. A. Francis Porta of El Reno and A. L. Herr and A. D. Howell 
of Oklahoma City, for defendant in error. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Oklahoma, page 1103. 












Oklahoma company held subject to state income tax upon its entire 
net income, which included income from shipments in interstate com- 
merce from a point within the state to points outside the state. Plain- 
tiff was an Oklahoma corporation, with its principal place of business 
in the state, operating an oil refinery near Duncan and marketing its 
products both within and without the state. Products shipped to 
customers outside the state were sold through plaintiff’s traveling 
agents who forwarded orders solicited to Duncan for acceptance, 
after which the products were delivered to common carrier con- 
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signed to the customers f. o. b. the refinery. The defendant commis- ° 
sion contended that all of the plaintiff’s income came directly from 
business done entirely within the state, while plaintiff sought to 
exclude from liability to the Oklahoma income tax the transactions 
involving shipments to points outside the state by common carrier, 
on the ground that this constituted a direct burden on interstate com- 
merce. The Oklahoma Supreme Court ruled in favor of the defendant 
commission, from which plaintiff was endeavoring to recover income 
taxes paid under protest upon such interstate transactions, regarding 
the entire net income of the company as derived from business trans- 
acted within Oklahoma and as taxable there. In its syllabus, the 
court said: “Net income derived from local sales of products to be 
transported to the purchasers in interstate commerce constitutes net 
income derived from business transacted within this state, within the 
meaning of the Oklahoma Income Tax Law of 1935 (art. 6, ch. 66, 
S. L. 1935), and is subject to taxation thereunder.” Rock Island 
Refining Co. v. Oklahoma Tax Commission,* Oklahoma Supreme Court, 
March 2, 1943. Commerce Clearing House Court Decisions Requisi- 
tion No. 298476. Brown & Cund of Duncan, for plaintiff in error. 
E. L. Mitchell, A. L. Herr and C. W. King of Oklahoma City, for 
defendant in error. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Oklahoma, page 1716, 


Pennsylvania. 


State Supreme Court affirms judgment excluding value of securi- 
ties not related to business done in state, in determining, for franchise 
tax purposes, value of capital stock of foreign real estate corporation. 
In Commonwealth of Pennsylvania v. The Mundy Corporation, (The 
Corporation Journal, November, 1941, page 41), the Court of Com- 
mon Pleas of Dauphin County held that, in valuing, for franchise tax 
purposes, the capital stock of a Delaware corporation, registered in 
Pennsylvania to engage in the real estate business, securities not 
related to business conducted in Pennsylvania could be deducted in 
arriving at the value of the capital stock. This judgment has been 
affirmed by the Supreme Court of Pennsylvania, which observed: 
“These securities are incorporeal intangibles and as such are not 
within the taxing jurisdiction of the state. The legal situs of this 
property for taxation purposes is the state of appellee’s domicile, 
to wit, Delaware.” Commonwealth of Pennsylvania v. The Mundy 
Corporation, 30 A. 2d 878. Commerce Clearing House Court Deci- 
sions Requisition No. 299393. Claude T. Reno, Attorney General, 
and Frank A. Sinon, Deputy Attorney General, for the Common- 
wealth. John R. Scholl, Scholl & Dougherty of Philadelphia, and 
Joseph P. Gaffney and James J. Dougherty of Philadelphia, for appellee. 


* The full text of this opinion is printed in The Corporation Tax = 
Pennsylvania, page 948. 
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Texas. 





Texas company, whose right to do business was forfeited for failure 
to pay the franchise tax, held subject to annual franchise taxes for 
the years between the forfeiture and the securing of a certificate of 
revival, even though no business had been conducted meanwhile. 
Appellant Texas corporation, whose right to do business had been 
forfeited in 1905 by the Secretary of State for failure to pay its fran- 
chise taxes, secured a certificate of revival in 1928, the company hav- 
ing been entirely inactive in the meantime. This suit was brought 
against the State in an endeavor to recover franchise taxes relating 
to the intervening period which had been paid under protest in order 
to secure the revival of the company’s rights. The Texas Court of 
Civil Appeals, Austin, affirmed a judgment for the State, denying a 
recovery, observing: “The contention of appellant to the effect that 
where a corporation does no business during the time its right to do 
so is forfeited for failure to pay its annual franchise tax, it owes no 
annual franchise tax for the period of forfeiture, is clearly untenable 
when viewed in the light of the rights which such corporation retains 
during the period of forfeiture and the rights which it secures by a 
revival of its right to do business. The corporation’s right to do 
business is not forfeited, but only its right to sue or defend in the 
courts is forfeited or suspended during the forfeiture period. Nor is 
its charter or right to do business thereunder forfeited. When the 
right to sue or defend is revived by payment of the delinquent fran- 
chise taxes, penalties, and interest, as provided by the statute, the 
corporation’s right, not only to sue upon or defend any cause of 
action which arose prior to the forfeiture period, is restored, but such 
revival also secures to the corporation the right to sue upon or 
defend any cause of action arising during the period of forfeiture.” 
Federal Crude Oil Company v. The State of Texas,* 169 S. W. 2d 283. 
Commerce Clearing House Court Decisions Requisition No. 297734. 
E. E. Easterling; George E. Holland and W. D. Gordon of Beaumont, 
for appellant. Gerald C. Mann, Atty. General, and Cecil C. Cammack, 
George W. Barcus and Ocie Speer, Asst. Attys. General, for appellee. 




























* The full text of this opinion is printed in The Corporation Tax Service, 
Texas, page 1562. 


“Mail order offices,” where merchandise is sold from samples or 
catalogs, considered chain stores in calculating chain store tax. 
Appellant Illinois corporation, operating stores in Texas, paid its 
chain store tax based upon its retail stores and wholesale mail order 
house in the state, but contended its “mail order offices” there did 
not constitute “stores” for the purposes of the chain store tax. 
Describing the functions of these offices, the Court of Civil Appeals, 
Austin, said: “The only purpose of the order offices is to ultimately 
sell to the customers who patronize it the merchandise of appellant. 
They are places where samples of merchandise are displayed and 
where catalogs containing more than 100,000 items of merchandise 
are offered for sale by order under the interrelated and interdependent 
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chain store business of appellant. The making of the order, the pay- 
ment of the purchase price of the merchandise, and the delivery of — 
the merchandise after approval and acceptance by the customer all 
take place in many instances in the order offices. In other instances 
all transactions are completed in the order offices except that the 
merchandise is to be delivered directly to the customer instead of 
being first delivered to the order offices ; and as to these transactions 
title to the merchandise does not pass until the customer has examined 
and accepted it.” “We think,” concluded the court, after an exhaustive 
examination of the operation of these offices, “that under the facts 
stated the transactions of buying and selling of merchandise take 
place at the order offices, and that they are stores or mercantile estab- 
lishments in which merchandise is sold at retail within the meaning 
of our taxing statute.” Montgomery Ward & Co., Inc. v. The State 
of Texas,* 169 S. W. 2d 997. Commerce Clearing House Court 
Decisions Requisition No. 299061. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Texas, page 5305. 


Appealed to The Supreme Court 


The following cases previously digested in The Corporation Journal have 
been appealed to The Supreme Court of the United States.* 

Feperat. Docket No. 660. Afoline Properties, Inc. v. Commissioner 
of Internal Revenue, 131 F. 2d 388. (The Corporation Journal, May, 
1943, page 398.) Federal income tax—taxation of corporation which 
was created to act as agent of sole stockholder—estoppel to assert that 
corporate entity should be disregarded. Petition for certiorari filed, 
January 18, 1943. Certiorari granted, March 8, 1943. Argument com- 
menced, April 16, 1943. Argument concluded, April 19, 1943. 

Minnesota. Docket No. 882. Northwest Airlines, Inc. v. State of 
Minnesota, 7 N. W. 2d 691. (The Corporation Journal, March, 1943, 
page 351.) State taxation—assessment of Minnesota personal property 
tax against entire fleet of airplanes operated by Minnesota corporation 
in interstate commerce. Petition for certiorari filed, April 2, 1943. 
Certiorari granted, May 10, 1943. 


* Data complied from CCH U.S. Supreme Court Service, 1942-1943. 
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Regulations and Rulings 


Kentucky—A foreign lumber company which buys timber land 
in Kentucky and has the timber sawed, cut in lengths and shipped to 
the home state, is doing business in Kentucky and is subject to the 
income tax. (Opinion of the Attorney General, Kentucky CT, J 14-519.) 
The Attorney General of Kentucky has also indicated that, in his 
opinion, amounts withheld by employers from employees’ payrolls 
under the Federal 5% Victory Tax and deposited in local banks are 
not subject to the tax on bank deposits. (Opinion to Deputy Director, 
Division of Banking, Kentucky CT, J 24-058). 

MicuHIGAN—The exemption from property taxes granted to literary, 
benevolent, charitable, educational and scientific institutions applies 
only to such institutions which are incorporated under the laws of 
Michigan. (Opinion of Attorney General, Michigan CT, { 20-201.) 

Land contracts receivable are not included in the term “accounts 
and notes receivable” under the Intangibles Tax Act. The taxation 
of such contracts is not invalid as double taxation, even though mort- 
gages on real estate covered by the contracts are not deductible. 
(Michigan CT, § 29-010.) 

MississipPI—A taxpayer and the Commission may arrive at a 
special allocation formula by which income attributable to activities 
in Mississippi may be ascertained, without the express approval of 
the Governor. (Opinion, Attorney General, Mississippi CT, J 1582.) 

Ou1to—When a consumer purchases coal from a dealer or mining 
company which has paid the transportation tax imposed by Section 3475 
of the Internal Revenue Code and has added the amount of such tax 
so paid to the charge made to the consumer, such charge is a part of 
the price upon which the sales tax imposed by Section 5546-2 of the 
General Code is to be computed. When a consumer purchases coal 
at the mine and pays the cost of transportation to his place of con- 
sumption and the transportation tax levied by Section 3475 of the 
Internal Revenue Code, the tax so paid is not a part of the price paid 
for the coal, as defined in Section 5546-1 of the General Code, upon 
which the tax imposed by Section 5546-2 of the General Code is to 
be computed. (Ohio CT, { 69-003.) 

Texas—The Attorney General has ruled that in the absence of 
a specific law permitting the partial payment of property taxes, the 
tax collector is not permitted by law to collect taxes on a monthly 
installment basis. (Opinion, Texas CT, § 23-402.) 

WasHInNGcTon—The Attorney General and the State Tax Commis- 
sion have expressed the view that sales of tangible personal property 
made in Washington and effected by delivery to the Army, Navy and 
other departments of the Federal Government are subject to the Busi- 
ness and Occupation Tax, even though the goods are purchased for 
transshipment and use by the Federal Government outside the state. 
The Commission has also indicated the Retail Sales Tax will apply 
to retail sales made to persons other than the United States under the 
same type of circumstances. (Washington CT, Jf 69-110, 69-111.) 
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Some Important Matters for 
June, July, August, September and October 


This Calendar does not purport to be a complete calendar of all matters 
requiring attention by corporations in any given state. It is a condensed calendar 
of the more important requirements covered by the State Report and Tax Bulletins 
of The Corporation Trust Company. Attorneys interested in being furnished 
with timely and complete information regarding all state requirements in any 
one or more states, including information regarding forms, practices and rulings, 
may obtain details from any office of The Corporation Trust Company or C T 
Corporation System, 

Arizona—Report to Corporation Commission and Registration Fee 
due during June.—Domestic and Foreign Corporations. 

ArKxansas—Anti-Trust Affidavit due on or before August 1.—Domestic 
and Foreign Corporations. 

Annual Franchise Tax due on or before August 10.— 
Domestic and Foreign Corporations. 

CALIFORNIA—Quarterly Retail Sales Tax Returns and Payments due 
on or before July 15 and October 15.—Domestic and Foreign 
Corporations. 

Franchise Tax based on net income. Second installment due 
on or before September 15.—Domestic and Foreign Corporations. 

ConnecticutT—Annual Report due on or before August 15 (if corpora- 
tion was organized or qualified between July 1 and December 31 
of any previous year).—Domestic and Foreign Corporations. 

DetawarE—Annual Franchise Tax due between April 1 and July 1.— 
Domestic Corporations. 

Returns of Withholding at the source due on or before 
July 31.—Domestic and Foreign Corporations making payments 
for personal services to Delaware residents and non-residents. 

DoMINION oF CANADA—Returns of Employers due on or before May 31. 
—Domestic and Foreign Corporations. 

Fiorripa—Annual Report and Fee due on or before July 1—Domestic 
and Foreign Corporations. 

Georcia—Certified Statement for Registration due on or before 
November 1.—Domestic and Foreign Corporations. 

Ipano—Annual Statement and Annual License Tax due between July 1 
and September 1.—Domestic and Foreign Corporations. 

Itttinois—Annual Franchise Tax due on or before July 1, but may 
be paid up to July 31 without penalty—Domestic and Foreign 
Corporations. 

Inp1ianA—Annual Report due within 30 days after June 30.—Domestic 
and Foreign Corporations. 

Quarterly Gross Income Tax Returns and Payments due 
on or before July 31 and October 31.—Domestic and Foreign 
Corporations. 

Iowa—Annual Report due between July 1 and August 1.—Domestic 
and Foreign Corporations. 

Statement of Capital and Property Increase due at the time 
of filing the Annual Report in July —Foreign Corporations. 
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Iowa—continued 

Report of Transfers of Stock due on or before July 1.— 
Domestic Corporations. 

Quarterly Retail Sales Tax Returns and Payments due on 
or before July 20 and October 20.—Domestic and Foreign 
Corporations. 

Kentucky—Statement of Existence due on or before July 1.—Foreign 
Corporations. 

Verification Report as to Process Agent due on or before 
July 1.—Domestic and Foreign Corporations. 

List of Resident Stockholders and Bondholders due on or 
before August 1.—Domestic and Foreign Corporations. 

Louis1ana—Franchise Tax Report and Tax due on or before October 1. 
—Domestic and Foreign Corporations. 

Marne—Annual Franchise Tax due September 1; delinquent one month 
later—Domestic Corporations. 

MassacCuusetts—Second Installment of Excise Tax due on or before 
October 20.—Domestic and Foreign Corporations. 

Micuican—Annual Report and Franchise Tax due during July and 
August.—Domestic and Foreign Corporations. 

Mississipri—Annual Report and Fee to Factory Inspector due in July. 
—Domestic and Foreign Corporations employing 5 or more per- 
sons in Mississippi. 

Annual Franchise Tax Report and Tax due on or before 
July 15.—Domestic and Foreign Corporations. 

Missouri—Annual Statement, Registration and Anti-Trust Affidavit 
due during July —Domestic and Foreign Corporations. 

Montana—Annual License Tax based on net income due on or before 
June 15.—Domestic and Foreign Corporations. 

NespraskA—Annual Report and Franchise (Occupation) Tax due on 
or before July 1—Domestic Corporations. 

Annual Report and Franchise (Occupation) Tax due dur- 
ing July —Foreign Corporations. 

Nevapa—Annual List of Officers and Designation and Acceptance of 
Resident Agent due on or before July 1—Domestic and Foreign 
Corporations. 

New Jersey—Franchise Tax Return and Tax due on or before August 15. 
—Foreign Corporations. 

Nort Carotina—Annual Franchise Tax Report and Tax due on or 
before July 31—Domestic and Foreign Corporations. 

North Daxota—Corporation Report due during July—Domestic 
Corporations. 

Quarterly Retail Sales Tax Returns and Payments due on 
or before July 20 and October 20.—Domestic and Foreign 
Corporations. 

Oxto—Annual Franchise Tax due on or before July 15.—Domestic and 
Foreign Corporations. 

Retail Sales Tax Returns and Vendors’ Excise Tax due on’ 
or before July 31—Domestic and Foreign Corporations. 
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OKLAHOMA—Annual Capital Stock Affidavit due between July 1 and 
August 1.—Foreign Corporations. 

Annual License Tax Report and Tax due on or before 
August 31.—Domestic and Foreign Corporations. 

Orecon—Annual Report due during June—Domestic and Foreign 
Corporations. 

Annual License Fee due within 30 days after July 15.— 
Domestic Corporations. 

Annual License Fee due between July 1 and August 15.— 
Foreign Corporations. 

Ruope IsLanp—Corporate Excess Tax due July 1 and delinquent after 
July 15.—Domestic and Foreign Corporations. 

Semi-Annual Report to Director of Labor due in October 
and April.—Domestic and Foreign Corporations employing 5 
or more persons in Rhode Island. 

TENNESSEE—Annual Privilege (Franchise) Tax Return and Payment, 
Annual Report and Tax and Excise Tax Report and Tax due 
on or before July 1—Domestic and Foreign Corporations. 

Report of dividends paid to residents due on or before July 1. 
—Domestic and Foreign Corporations. 

Unitep States—Second and Third Instalments of Income Tax due 
June 15 and September 15, respectively —Domestic Corporations 
and Foreign Corporations having offices or places of business in 
the United States. 

Capital Stock Tax Returns and Payment due on or before 
July 31—Domestic and Foreign Corporations. 

Withholding at source—Victory Tax—due on or before 
July 31—Domestic and Foreign Corporations. 

Utan—Annual Report to the Industrial Commission due in July.— 
Domestic and Foreign Corporations employing 3 or more per- 
sons in Utah. 

WaSHINGTON—License Fee due on or before July 1—Domestic and 
Foreign Corporations. 

West Vircinta—License Tax Statement due on or before July 1.— 
Domestic Corporations. 

Annual License Tax due on or before July 1—Domestic and 
Foreign Corporations. 

Fee to State Auditor as Attorney in Fact due on or before 
July 1—Foreign Corporations and those domestic corporations 
whose principal places of business or chief works are located’ 
in other states. 

Quarterly Business and Occupation (Gross Sales) Tax 
Returns and Payments due on or before July 30 and October 30. 
—Domestic and Foreign Corporations. 


Wisconsin—Second Installment of Income Tax due on or before July 1. 
—Domestic and Foreign Corporations. 

Wyominc—Annual Statement and License Tax due on or before 
August 1.—Domestic and Foreign Corporations. 
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Supplementary Literature 


In connection with its various activities The Corporation Trust Company publishes the 
following supplemental pamphlets, any of which will be sent without charge 
to readers of The Journal. Address The Corporation Trust Company, 
120 Broadway, New York, N. Y. 


Amendments to Delaware Corporation Law, 1943. Contains complete 


text of the amendments adopted at the 1943 session of the legislature, 
giving for each one a brief explanation of its purpose and effect. 


Contracts You Can’t Enforce. Some interesting case-histories which 


show the advisability of a contractor getting his lawyer’s advice 


before undertaking construction work outside his home state, even if for the 
federal government. 


After the Agent for Service Is Gone. What will happen then if suit is 


brought against the company? Some examples taken from actual 
court cases, with full texts of the final decisions. 


Delaware Corporations. Presents in convenient form a digest of the 


Delaware corporation law, its advantages for business corporations, 
the attractive provisions for non par value stock, and a brief summary of the 
statutory requirements, procedure and costs of incorporation. 


Spot Stocks—and Interstate Commerce. Treats, in a general and 


informal way, of the relation between the carrying of goods in 
warehouses in outside states and the statutory obligations which that activity, in 
some states, places on the corporation owning the goods. 


When a Corporation Leaves Home. A simple explanation of the 
reasons for and purposes of the foreign corporation laws of the 
various states, and illustrations of when and how a corporation makes itself 
amenable to them. Of interest both to attorneys and to corporation officials. 


We've Always Got Along This Way. This is a 24-page pamphlet 
giving brief digests of cases in various states in which corporation 
officials who had thought they were getting along very well with statutory repre- 
sentation by a business employe suddenly found themselves penalized in unusual 


and often embarrassing ways: such as one company that had to pay its employe- 
representative's alimony. 


What! We Need a Transfer Agent? Nonsense! The foregoing is the 
title of a pamphlet which describes in detail, with many illustrations, 
the exact steps through which a stock certificate goes in being transferred from 
one owner to another by an experienced transfer agent—purpose being to enable 


any corporation official to judge more accurately whether or not his own company 
should use the services of a transfer agent. 


Judgment by Default. Gives the gist of Michigan Supreme Court case 
of Rarden v. Baker and similar cases in other states, showing how 
corporations qualified as foreign in any states and utilizing their business em- 


ployes as statutory representatives are sometimes left defenseless in personal 
damage and other suits. 
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